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counterstatement of the case 

Appellant was arraigned on Deceinber 13, 1946, the indict¬ 
ment charging him in five counts with unlawful transfers of 
opium derivatives. The Government, in its opening state¬ 
ment, abandoned the first three counts of the indictment which 
dealt with offenses alleged to have occurred on August 5, 1946, 
and proceeded on the fourth and fifth counts. Count four 
alleged that on or about the 25th day of September 1946, within 
the District of Columbia, appellant “purchased, sold, dispensed, 
and distributed, not in the original stamped package and not 
from the original stamped package,” a mixture of milk sugar 
and heroin hydrochloride. Count five alleged that on or about 
the 25th day of September 1946, appellant “facilitated the 
concealment and sale” of the narcotic drugs mentioned in 
Count four, after said drugs “had, with the knowledge of the 
defendant, been imported into the United States contrary to 
law.” 

A jury was sworn and appellant’s trial began on March 20, 
1947 (App. 13). A verdict of guilty on both counts was re- 

( 1 ) 
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turned on March 21, 1947, and appellant was committed. 
Appellant w’as sentenced on April 18, 1947, to serve a term of 
from 16 months to 4 years, and to pay a fine of $50.00, which 
fine was suspended (App. 46). The sentence was on the 
indictment and hence, in effect, concurrent on both counts.^ 

Appellant’s counsel moved for judgment of acquittal as to 
the fourth count at the close of the Government’s case and the 
motion w’as denied (App. 31 et seq.). 

The first witness was Officer Hialmar H. Carper, assigned 
to the Narcotic Squad of the Metropolitan Police. Officer 
Carper testified as follows: At about 2:00 A. M. on September 
25, 1946, in company with Federal Narcotic Agent Vernon 0. 
Trygstad, Sgt. Taylor and Officer Louis R. Screen, and a Deputy 
United States Marshal who had a warrant for the arrest of 
appellant, he went to No. 1 C Street SE., in the District of 
Columbia (App. 16). They knocked on the door and ap¬ 
pellant let them into the premises. Appellant had been in bed 
and the officers went down the hall to his bedroom which 
was on the first floor (App. 17). Appellant was asked if he 
had any narcotics and replied that he did and that he would 
get the narcotics for the officers (App. 17). Appellant opened 
a drawer in a chest of drawers, got a glassine package and 
handed it to Officer Carper stating, “That is all I have got. 
That is pure stuff.” (App. 17.) There were no stamps on 
the package (App. 18). Officer Carper initialed the package 
and turned it over to Agent Trygstad (App. 18). 

Agent Trj’gstad testified substantially the same as did Officer 
Carper concerning the arrest of appellant and the recovery of 
the drug mentioned in the indictment (App. 21 et seq.). 
Agent Trygstad initialed the package which appellant gave Of¬ 
ficer Carper (App. 22). He took the package to the Federal 
Narcotic Agents’ Office and at a later time w’eighed and sealed 
the contents in a locked, sealed container and turned the con¬ 
tainer over to Narcotic Agent Albert A. Bendon (App. 22). 

Officer Screen testified substantially as did Officer Carper 
and Agent Trygstad (App. 26). 

Agent Bendon testified that Agent Trygstad turned over to 
him the envelope w'hich contained the drugs received from 


* Martinez v. Vagle, 53 F. (2d) 195 (C. C. A. 9th, 1931). 
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appellant, that he initialed it at the time he received it, and 
that he in turn gave the envelope to Government Chemist 
Albert A. Spear (App. 28,29). 

Chemist Spear testified that he received the above-men¬ 
tioned envelope from Agent Bendon, initialed it, analyzed it 
and that it contained 80 grains of a mixture of heroin hydro¬ 
chloride and milk sugar, of which the heroin hydrochloride con¬ 
stituted .59 grains (App. 29 et seq.). Mr, Spear also testified 
that the amount of drugs contained in the envelope constituted 
about 5 average-sized doses of the drug (App. 31). 

STATUTES 

Act of Feb. 9, 1909, ch. 100, § 2, 35 Stat. 614, as amended^ 
21 U. S. C. Section 174: 

If any person fraudulently or knowingly imports or 
brings any narcotic drug into the United States or any 
territory under its control or jurisdiction, contrary to 
law, or assists in so doing, or receives, conceals, buys, 
sells, or in any manner facilitates the transportation, 
concealment, or sale of any such narcotic drug after 
being imported or brought in, knowing the same to have 
been imported contrary to law, such person shall, upon 
conviction, be fined not more than 85,000 and impris¬ 
oned for not more than ten years. Whenever on trial 
for a violation of this section the defendant is shown 
to have or to have had possession of the narcotic drug, 
such possession shall be deemed sufficient evidence to 
authorize conviction unless the defendant explains the 
possession to the satisfaction of the jury. 

Act of Dec. 14, 1914, ch. 1, § 1, 38 Stat. 785, as amended, 26 
U.S.C.2553 (a): 

It shall be unlawful for any person to purchase, sell, 
dispense, or distribute any of the drugs mentioned in 
section 2550 (a) except in the original stamped pack¬ 
age or from the original stamped package; and the ab¬ 
sence of appropriate tax-paid stamps for any of the 
aforesaid drugs shall be prima facie evidence of a viola¬ 
tion of this subsection by the person in whose possession 
same may be found; and the possession of any original 
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stamped package containing any of the aforesaid drugs 
by any person who has not registered and paid special 
taxes as required by sections 3221 and 3220 shall be 
prima facie evidence of liability to such special tax. 

PErurCIPAL QUESTIONS PRESENTED 

I 

Is reversible error committed by the admission in evidence 
of narcotics voluntarily surrendered by an arrested person to 
officers acting pursuant to an arrest warrant and pursuant to 
personally acquired knowledge that the arrested person had 
committed a felony, when no attack on the arrest or motion 
to suppress the evidence-was made prior to trial? 

II 

Where a statute provides the sale of narcotics shall be illegal 
except if made in “or” from the original stamped package, does 
an indictment charging a sale not in “and” not from such a 
package charge an offense against the United States? 

SUMMIARY OP ARGUMENT 

I 

No error resulted from the introduction into evidence of the 
narcotics surrendered by appellant at the time of his arrest. 
No timely objection to appellant’s arrest or to the propriety 
of the officers’ acquisition of the narcotics was made and the 
objection was thereby waived by appellant. But aside from 
this the narcotics were voluntarily surrendered by appellant. 
Moreover, appellant was arrested pursuant to a valid warrant 
and pursuant also to information which, in the absence of a 
warrant, would have constituted probable cause for the ar¬ 
rest. The narcotics were therefore legally subject to seizure 
and were legally acquired by the officers. 

II 

Violation of the statute was properly charged by the indict¬ 
ment which negatived both exceptions set forth in the statute, 
by charging that a sale had been made not in “and” not from 
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the original stamped package. To be noted too is the fact 
that this alleged error in the indictment applied to only one 
count, though appellant was convicted on two counts and his 
sentence was, in effect, concurrent on both counts. 

Ill 

There is no merit to appellant’s contention that venue was 
not proved. The presumption created by statute was suffi¬ 
cient to establisli venue. Frazier v. United States, — XJ. S. 
App. D. C. —, No. 9421, decided October 6, 1947. 

ARGUMENT 

I 

The drugs taken from appellant at the time of his arrest were 
properly admitted into evidence since the arrest was lawful 
and the drugs were acquired as an incident to said lawful 
arrest 

Appellant maintains (1) his arrest was illegal because ef¬ 
fected pursuant to a warrant issued without probable cause, 
and (2) the drugs acquired from him at the time of arrest were 
improperly admitted in evidence because taken as an incident 
to an illegal arrest. 

The affidavit upon which the warrant was based was sworn 
to by Agent Trygstad (App. 42). In the affidavit he stated; 
“* * * that on or about the 8th day of August, 1946, at 
Washington, in said District, Clinton Randolph in violation of 
Sections 1 & 2 Harrison Narcotic Act & 2 C Nar. Drug Import 
& Export Act of the Statutes of the United States, did unlaw¬ 
fully sell and possess narcotic drugs, to wit, heroin, * * 

In the first three counts which were abandoned, but which 
dealt with the offenses referred to in the warrant, the date of 
the offenses was referred to as “On or about the 5th day of 
August, 1946 * * (App. 44). No attack was made 
upon the arrest and no effort was made to suppress the evidence 
prior to trial. At the trial counsel for appellant asked Agent 
Trygstad but a single question going to the sufficiency of the 
arrest warrant: whether he had seen the appellant on August 
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8, 1946. The Agent replied: “Not to my knowledge, no, sir” 
(App. 23). At the close of the Government’s case, when the 
prosecutor asked that the drugs be admitted in evidence, coun¬ 
sel for appellajit objected (App. 33) on the ground that, based 
on affiant’s statement, it was clear that the affidavit had been 
sworn to on information and belief. The evidence was ad¬ 
mitted over the objection (App. 37). 

The Constitutional provision authorizes issuance of a war¬ 
rant based upon probable cause when supported by oath or 
affirmation. U. S. Const. Amend IV. The Supreme Court has 
cited with approval the following definition of probable cause: 
“A reasonable ground of suspicion, supported by circumstances 
sufficiently strong in themselves to warrant a cautious man in 
the belief that the party is guilty of the offense with which 
he is charged.” Stacey v. Emery, 97 U. S. 642, 645. The pre¬ 
sumption of regularity supports the official acts of public offi¬ 
cers and, in the absence of clear evidence to the contrary, courts 
presume that they have properly discharged their official duties. 
United States v. Chemical Foundation, Inc., 272 U. S. 1, 14. 
Thus the burden is on appellant to establish that the warrant 
was improperly issued. 

It is submitted that appellant has failed to carry the burden. 
The most that appellant has established is that the agent who 
swore to the warrant did not see appellant on August 8, 1946. 

The warrant does not, on its face, show that it w^as sworn 
to on information and belief and there is nothing to indicate 
such a conclusion. Appellant adduced no evidence to show 
what knowledge the agent did or did not have, with the excep¬ 
tion of the statement that the agent did not see appellant on 
the date “on or about” which the w'arrant charged the offenses 
to have occurred. In the indictment, however, the date of the 
alleged offense was referred to as “On or about the 5th day of 
August, 1946 * * *” (App. 44). This illustrates plainly 
that the officer’s statement that he did not see appellant on 
August 8, 1946, fell far short of an admission that he swore 
to the affidavit “on information and belief.” 

Knowledge that an offense has been committed can be, and 
often is, obtained without actually seeing the offense com¬ 
mitted. Maynard v. United States, 57 App. D. C. 314, 317; 23 
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F. (2d) 141, 144. For example, if a narcotic agent, along with 
other agents and police oflScers, watched an informer being 
searched for drugs, and upon seeing that none were found, 
gave the informer $15.00 with instructions to go around the 
corner and purchase heroin from a named peddler, and if an¬ 
other officer watched the purchase made by the informer from 
the suspected peddler, and if the informer, while still under ob¬ 
servation, returned directly to the agent who gave him the 
money and turned over to said agent an unstamped package of 
drugs, certainly, even though he had not seen the peddler on 
the day of the offense, the said agent would have probable 
cause to make an arrest and would have sufficient first-hand 
knowledge on which to base an assertion that a felony had been 
committed. Certainly the definition of probable cause should 
not be enlarged to require an officer to see a felony committed 
before he is entitled to a warrant for the arrest of the guilty 
party. 

Without relinquishing the point that the warrant was prop¬ 
erly issued, it is submitted that the arrest here did not depend 
upon the warrant, as contended by appellant, but would have 
been proper without a warrant. Cf. Go-Part Importing Co. 
V. United States, 282 U. S. 344, 356; Smith v. United States, 
70 App. D. C. 255, 257, 105 F. (2d) 778, 780. A police officer, 
as is well known, may arrest without a warrant one who he has 
reason to believe has committed a felony. Carroll v. United 
States, 267 U. S. 132. So far as the record shows, some or all 
cf the five officers who participated in the arrest (App. 17) 
may have been present at the time the offenses of August 5, 
1946, were committed. In such event, of course, they would 
have had probable cause to arrest appellant without a warrant. 
It is respectfully submitted that there is nothing in the record 
upon which the Court can now conclude that any or all of the 
officers lacked probable cause to arrest appellant without a war¬ 
rant and that the presumption of regularity of the acts of public 
officers should be given effect here also. United States v. Chem¬ 
ical Foundation, Inc., supra. 

Appellant’s second contention is that the drugs which were 
admitted in evidence were acquired from him by means of an 
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unreasonable search and seizure. There is nothing in the rec¬ 
ord, however, to indicate that the drugs were obtained by a 
search. The record indicates only that appellant was asked the 
question “Have you any narcotics here?” (App. 17) and that 
he proceeded to get from a dresser drawer a package of un¬ 
stamped narcotic drugs which he voluntarily surrendered. 
However, assuming that the question asked appellant con¬ 
stituted a “search,” the arrest being valid, a search incidental 
to it was proper. Harris v. United States, 331 U. S. 145. The 
testimony shows that appellant was arrested in his home and 
that the narcotic drugs were in the bedroom where appellant 
had been sleeping at the time the ofiScers knocked at the door 
(App. 17). It is respectfully submitted that if such circum¬ 
stances be deemed a “search,” such a search is not unreason¬ 
able within the meaning of the Constitutional provision. 

In conclusion it should be emphasized that appellant has 
never formally challenged the arrest or sought to suppress the 
evidence obtained from him. No motions were filed prior to 
trial. At the trial no formal motions w'ere made; appellant 
merely urged that the evidence vras inadmissible. At no point, 
with the exception of the attempt to show the affidavit was on 
information and belief, has appellant attempted to sustain his 
burden of showing the evidence was improperly acquired. Ap¬ 
pellant’s failure so to present his objection to the arrest, it is 
submitted, constituted a waiver. Rule 12 (b) (2) Federal 
Rules Criminal Procedure. Cf. Cratty v. United States, — U. 
S. App. D. C. —. No. 9271, decided June 9, 1947. And it is 
important to note that it is because of this failure that the 
record does not reveal the details on which the arrest was based. 
Under these circumstances it is submitted that appellant’s ob¬ 
jection to the arrest comes too late. 

II 

The fourth count of the indictment charged an offense against 

the United States 

Appellant contends that since the statute makes the sale 
of narcotics an offense except if sold in “or” from the original 
stamped package, the indictment failed to charge an offense 
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by the allegation that narcotics had been sold not in “and’^ 
not from such package. The statute 26 U. S. C. 2553 (a), 
supra, p. 3, provides: ‘Tt shall be unlawful for any person 
to purchase, sell, dispense, or distribute any of the drugs men¬ 
tioned in section 2550 (a) except in the original stamped pack¬ 
age or from the original stamped package; * * Thus 

this statute contains in the first clause an absolute prohibition 
against the sale of any of the drugs mentioned in Section 
2550 (a), followed by a clause containing two exceptions; 
drugs sold “in” the original stamped package (by licensed 
wholesalers, U. S. C. Title 26, Section 3228) and drugs sold 
“from” the original stamped package (by licensed retailers, 
U. S. C. Title 26, Section 3228). There can be no question 
but what these exceptions are contained in the “enacting” 
clause of the statute and thus clearly fall within the rule of 
United States v. Cook, 84 U. S. 168, requiring an indictment 
to negative all exceptions so contained. The indictment here 
negatived the sale of the drug “in the original stamped pack¬ 
age” and negatived the sale of the drug “from the original 
stamped package.” 

Obviously a sale cannot be made “in” the package and “from” 
the package at the same time. Therefore, the statute must, 
of necessity, define the offense in the disjunctive; i. e., the sale 
is illegal except if made in or from the original stamped pack¬ 
age. But to negative both exceptions the Government must 
allege in the indictment that the seller did not come within 
the provisions of the first exception (licensed wholesaler) and 
did not come within the provisions of the second exception 
(licensed retailer). 

In any event, the indictment here adequately informed ap¬ 
pellant of the offense with which he was charged and if the 
use of the conjunctive form of negation be error, it is mere 
harmless error of grammatical usage. Hagner v. United States, 
285 U. S. 427. See also Rule 52 (a). Federal Rules of Criminal 
Procedure. 

It is also submitted that the sentence was, in effect, con¬ 
current on both counts, Martinez v. Nagle, 53 F. (2d) 195 
(C. C. A. 9th, 1931), and thus that this case falls under the 
rule of Kinnison v. United States, — U. S. App. D. C. —; 158 
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r. (2d) 403 “that in a case where separate sentences are im¬ 
posed to run concurrently, and one count will support the 
sentence, the judgment will not be set aside although error may 
have been committed under one or more of the remaining 
counts.” 

Ill 

There was no error in the Government’s failure to offer 

specific proof of venue 

Appellant argues there was no evidence that he purchased 
or otherwise acquired the drugs in the District of Columbia. By 
the Internal Revenue Code, U. S. C. Title 26,. Sec. 2253, supra, 
p. 3, it is provided that “* * * the absence of appropriate 

taxpaid stamps from any of the aforesaid drugs shall be prima 
facie evidence of a violation of this subsection by the person in 
whose possession same may be found * * *” This clause 

covers both the fact of purchase and the place of purchase. 
Frazier v. United States, — U. S. App. D. C. —, No. 9241, de¬ 
cided October 6,1947. And here again it should be pointed out 
that this question was raised for the first time on appeal. 

CONCLUSION 

For the foregoing reasons it is respectfully submitted that 
the judgment of the court below was proper and should be 
afiBrmed. 

(S.) George Morris Fay, 

George Morris F.\y, 

United States Attorney. 

(S.) Arthur J. McLaughlin, 

Arthur J. McL.\ughlin, 
Assistant United States Attorney. 

(S.) Sidney S. Sachs, 

Sidney S. Sachs, 

Assistant United States Attorney. 

(S.) C. Frank Reifsnyder, 

C. Frank Reifsnyder, 

Assistant United States Attorney. 
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In the District Court of the United States for the District 

of Columbia 

Criminal No. 78069 

United States v. Clinton Randolph 

Washington, D. C., 
Thursday, March 20,1947. 

The case came on for trial at 2: 25 p. m., before Hon, Alex¬ 
ander Holtzoff, Associate Justice, and a jury. 

Appearances: For the United States: Mr. Arthur J. Mc¬ 
Laughlin, Assistant United States Attorney, Washington, 
D. C. For the Defendant: Mr. M. Edward Buckley, Jr., 406 

Fifth Street NW., Washington D. C. 

* • * « • 

3 Proceedings 

The Court. Call the Randolph case for trial. 

The Clerk. United States versus Clinton Randolph. 

Mr. Buckley. May we approach the bench? 

The Court, Yes, indeed. 

(At the bench:) 

Mr. Buckley. This defendant had a case other than this 
one, an indictment against him which was disposed of a couple 
of weeks ago. 

Is that right, Mr. McLaughlin? 

Mr. McLaughlin. Yes. 

Mr. Buckley. In that case I represented him and entered 
my appearance in the case. However, in this case he was ar¬ 
raigned some time ago; and at the time of arraignment, if my 
memory serves me correctly, I wasn’t there. He gave my 
name as his attorney. He hasn’t been to see me. I don’t want 
to delay matters. My only purpose in coming up here is to 
tell you this: In this case the same proposition will arise. No 
motion has been filed in this case. I just told him at the door 
that I would represent him. This is the first time, today, I 
have even seen him. I haven’t seen him since he left here in 

(13) 
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the other case two w^eeks ago, and he said he w’ould be back 
to talk to me. I haven’t seen him since. I don’t think my ap¬ 
pearance is in there. 

The Court. That is all right. Your word is good 

4 enough for me. (Referring to case file:) I was looking 
for something else. 

I find no appearance in the file. 

Mr. Buckley. If it should develop later it should become 
necessary to make a motion to suppress, I wanted to say that, 
so that Mr. McLaughlin w’ouldn’t say it should have been made 
earlier. 

The Court. Mr. McLaughlin has the right to raise that 
point, and in this case it will be the client’s fault. 

Mr. Buckley. It will be. It won’t be mine. 

The Court. In the other case, I had this feeling, that you 
made a certain decision, and you thought there was a good rea¬ 
son for not making it previously. 

Mr. Buckley. I did. 

The Court. And while I disagreed with your decision, I felt 
I w’as not going to place myself in the position where I might be 
sending the defendant to the penitentiary because his lawyer 
made a choice that I disagreed with. 

Mr. Buckley. Yes. 

The Court. Because I don’t believe in sending defendants 
to the penitentiary unless they are convicted of a crime. 

Mr. Buckley. I just wanted to say that. 

The Court. Yes; w’e will pass that bridge when we come to 
it. 

Mr. Buckley. Yes, sir. 

5 The Court. Frankly, I don’t like to dispose of matters 
on technicalities. I like to get to the merits of every case 

and to see that the cases are decided on their merits. 

* * ♦ # * 

Opening Statement on Behalf of the United States 

Mr. McL.\ughlin. May it please the Court, and you ladies 
and gentlemen of the jury, as I told you in identifying the case, 
the defendant is charged with violation of the Harrison Nar¬ 
cotic Act and the Export and Import Act. There are five counts 
in the indictment. The Government at this time is going to 
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abandon the first three counts in the indictment, and is going 
to proceed on the fourth and fifth counts. 

The Fourth Count charges the defendant, on or about the 
25th day of September 1946, within the District of Columbia, 
Clinton Randolph, otherwise known as Chink Randolph, pur¬ 
chased, sold, dispensed, and distributed, not in the original 
stamped package and not from the original stamped 

6 package, a mixture totaling about 80 grains of milk sugar 
and a derivative of opium, known as heroin hydrochlo¬ 
ride, of which mixture the heroin hydrochloride constituted 
approximately .738 percent. 

The Fifth Count charges that on the same date, arising out 
of the same transaction, that is, on or about the 25th day of 
September 1946, within the District of Columbia, Clinton 
Randolph, otherwise known as Chink Randolph, and herein¬ 
after called the defendant, facilitated the concealment and sale 
of a mixture totaling about 80 grains of milk sugar and a deriva¬ 
tive of opium, known as heroin hydrochloride, of which mixture 
the heroin hydrochloride constituted approximately .738 per¬ 
cent, after said heroin hydrochloride had, with the knowledge 
of the defendant, been imported into the United States con¬ 
trary to law\ This is the same heroin hydrochloride which is 
mentioned in the fourth count. 

The Government intends to show you the following 
facts: We intend to show you that on September 25, De¬ 
tective Carper, a member of the Narcotic Squad of the Metro¬ 
politan Police, in company with a narcotic agent by the name 
of Trygstad, I believe it is pronounced, and also Officer Screen; 
and in the company of one of the United States Deputy Mar¬ 
shals, with an arrest warrant in their possession for the arrest of 
this defendant, Clinton Randolph; that they went to these 
premises at No. 1 C Street, Southeast, in the District of 
Columbia; that w’hen they entered the premises they 

7 found the defendant in the premises, that is. No. 1 C 
Street. And Officer Carper, after having some talk with 

the defendant about the possession of narcotics, the evidence 
will show that the defendant reached in a bureau drawer and 
took out a small glassine envelope and turned it over to Officer 
Carper. 

7C7226—J7-3 
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We intend to show you that at that time Officer Carper 
asked him if he had any more narcotics, and that the defendant 
told him that the package, which will be referred to as Gov¬ 
ernment’s Exhibit 1 here, that the defendant had just turned 
over to Carper, was all the heroin, the narcotics, that he had. 
And I believe he further added the statement that Officer 
Carper would find that the narcotics turned over to him was 
pure. 

We intend to show’ you that Officer Carper then, in the pres¬ 
ence of Agent Trygstad, and also Officer Screen, marked this 
Government’s Exhibit 1—put his initials on it. The narcotic 
agent did likewise, and I believe the Police officer, Mr. Screen, 
also initialed Government’s Exhibit 1, That, in turn, was 
turned over by Detective Carper to Mr. Trygstad, and he in 
turn turned it over to Agent Bendon, and Bendon in turn 
turned it over to Mr. Spear, who is a chemist—and he will tell 
you that the package contained the amount of heroin that I 
have just mentioned to you. < 

Now, ladies and gentlemen of the jury, if we prove those 
facts to you to your satisfaction, we will ask you for 
8 a verdict of guilty. 

***** 

Hialmar H. Carper, called as a witness by the United States, 
and being first duly sworn, was examined and testified as 
follows: 

Direct e.xamination by Mr. McLaughlin: 

If * * 4i * 

Q. Officer, what is your full name? 

A. Hialmar H. Carper. 

Q. You are a member of the Metropolitan Police, assigned 
to what detail? 

A. Narcotic Squad. 

Q. And you have been for how long? 

A. Ten years. 

Q. Officer, recalling your attention to September 25 of last 
year, 1946, did you have occasion to go to No. 1 C Street, South¬ 
east, in the District of Columbia? 

A. Yes, sir. 
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Q. And who went there with you? 

A. Agent Trygstad, Officer Screen, a Deputy United States 
Marshal, Sergeant Taylor, and myself. 

Q. At what time did you arrive at the premises No. 1 C 
Street? 

9 A. About two a. m. 

Q. And at about that time did the Deputy Marshal 
have an arrest warrant? 

A. He did. 

Q. And that arrest warrant was for whom? 

A. Clinton Randolph. 

Q. You say you arrived at the premises No. 1 C Street at 
what time? 

A. About two a. m. in the morning. 

Q. And did you enter the premises? 

A. We knocked on the door, and Clinton Randolph let us in. 
Q. And what happened after you entered the premises? 

A. He had been in bed, and we went back to his bedroom. 
Q. What floor was that on, Officer? 

A. The first floor. And I walked in and I said, “Have you 
any narcotics here?’’ 

Q. At the time you asked him, what room were you in? 

A. The bedroom. 

Q. The defendant’s bedroom? 

A. Yes, sir. 

Q. All right. What happened after that? 

A. And he said, “Yes, I have some here, and I will get it 
for you.” He went into a chest of drawers and got a glassine 
package and handed it to me and said, “That is all 

10 I have got.” He said, “That is pure stuff.” 

(.4 package was marked for identification as Govern¬ 
ment’s Exhibit No. 1.) 

By Mr. McLaughlin: 

Q. I will show you Government’s Exhibit 1 and ask you 
whether or not you can identify that. 

A. Yes, sir. 

Q. And you identify that as what? 
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IS 

A. The package Clinton Randolph handed to me in his 
bedroom on the night of the 25th of September. 

Q. How do you identify it, Officer? 

A. By my initials, H. H. C. 

Q. And when were your initials put on there? 

A. In the room that night. 

Q. On September 25? 

A. Yes. 

Q. In the room of Clinton Randolph? 

A. Yes. sir. 

Q. Showing you Government’s Exhibit No. 1,1 will ask you 
whether or not that package; that is, the package you identify 
as having put your initials on it on that occasion, is in the 
same condition today as it was when Clinton Randolph gave it 
to you. 

A. Except for the initials that are on it. 

Q. Were there any stamps of any kind? 

11 A. No, sir. 

Q. Now. I notice several other initials on Govern¬ 
ment Exhibit 1. Were they initialed in your presence? 

A. Yes, sir. 

Q. And initialed by whom? 

A. Agent Trygstad and W. L. Taylor. 

Q. After Government’s Exhibit 1 was given you by the de¬ 
fendant, what did you do with it after you initialed it? 

A. Turned it over to Agent Trygstad. 

(Government Exhibit No. 1 for identification having been 
shown to defense counsel:) 

By Mr. McLaughlin : 

Q. Is that all the conversation you had with the defendant 
on that night, Mr. Carper? 

A. Yes, sir. 

Mr. McLaughlin. That is all, I believe. 

Cross-examination by Mr. Buckley: 

Q. Mr. Carper, did you have a warrant with you when you 
went in those premises? 

A. No, sir. 
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Q. Do you know of your own knowledge whether or not any¬ 
one in your party had a warrant? 

A. Yes, sir. 

Q. Who was that? 

12 A. The Deputy United States Marshal. 

Q. Do you know of your own knowledge how long he 
had had it? 

A. No, sir. 

Q. Do you know who swore to it? 

Mr. McLaughlin. I object to that, if Your Honor please. 
The Court. Overruled. 

By Mr. Buckley: 

Q. Do you know who swore to it? If you know. 

A. Agent Trygstad. 

The Court. I think, Mr. Buckley, that the affidavit must 
speak for itself. I let you ask the question, but I don’t think 
it has any probative value. 

Mr. Buckley. I will tell you why—I looked for the file a 
few minutes ago, and I thought Your Honor was using it. 

The Court. You can have the file [handing it to the Clerk]. 

By Mr. Buckley (after looking at file); 

Q. Mr. Carper, did you see the defendant on the 8th day 
of August 1946? 

A. No, sir. 

Q. How did you get into these premises? 

A. Through the front door. 

Q. You didn’t go through the door, did you? 

A. He opened the door for us. 

13 Q. Oh, he [indicating the defendant] opened the door? 
A. Yes, sir. 

Q. And did someone knock first on something, or ring the 
beU? 

A. Yes, sir. 

Q. WTio was that? 

A. I don’t know who exactly it was who knocked on the 
door; and he opened the door. 

Q. And what time of the day or night was this? 

A. About two a. m. in the morning. 
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Q. And where was this bedroom with respect to the front 
door? 

A. The back room, 

Q. The same floor? 

A. Yes, sir; right straight on back. 

Q. Is it the second room or the third room, would you know? 
A. I wouldn’t know'. It is back through the hall. 

Q. And it w’as back in that room that you asked him if he 
had any narcotics there? 

A. Yes, sir. 

Q. The Marshal went in with you, did he? 

A. Yes, sir. 

Q. Taylor was along with you, w'as he? 

A. Yes. 

14 Q. And Mr. Trygstad, and Screen? 

A, That is correct. 

Q. Just four of you went in? 

A. And the Marshal. 

Q. And the Marshal, that is right. And the package which 
you say that the defendant gave to you, you turned it over to 
Mr, Trygstad? 

A. Yes, sir. 

Q. And did you turn it over to him in the premises? 

A. Yes, sir. 

Q. And you initialed this Government’s Exhibit 1 in the 
premises? 

A. Right in the bedroom, sir. 

Q. The initials on here, W. L, T.- 

A. W. L. Taylor. 

Q. W. L. Taylor? 

A. Yes, sir. 

Q. And you say this package is in the same condition as it 
was when it was given to you, except for the fact that there is 
writing on it now? 

A. That is right. 

Q. Initialing. 

A. Yes, sir. 

Mr, Buckley. That is all, sir. 

Mr. Laughlin. That is all. 
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15 Vernon 0. Trygstad, called as a witness by the 
United States, and being first duly sworn, was examined 

and testified as follows: 

Direct examination by Mr. McLaughlin : 

Q. Your full name is what?' 

A. Vernon 0. Trygstad. 

Q. And you are a narcotic agent? 

A. Not at present; no, sir. 

Q. Were you a narcotic agent on September 25, 1946? 

A. Yes; I was. 

Recalling your attention to that date, Mr. Trygstad, 
did you have an occasion to go to No. 1 C Street, Southeast, 
in the District of Columbia? 

A. Yes; I did. 

Q. And who was with you at the time you went to those 
premises? 

16 A. Detective Sergeant Carper, Sergeant Taylor, 
United States Deputy Marshal Colasanto, and Police 

Ofl&cer Screen. 

Q. At what time did you arrive at the premises. No. 1 C 
Street? 

A. About two o’clock in the morning. 

Q. And did you enter those premises? 

A. Yes; I did. 

Q. How did you gain entrance to the premises? 

A. We knocked on the door and were admitted by Clinton 
Randolph. 

The Court. Just a moment. No. 1 C Street, Southeast, did 
you say? 

Mr. McLaughlin. Yes, Your Honor. 

The Court. I wanted to make a record of it. Proceed. 

By Mr. McLaughlin : 

Q. You say you were admitted by Randolph? 

A. Yes, sir. 

Q. Is that the defendant here? 

A. Yes; it is. 

Q. What happened after you entered those premises, No. 1 
C Street? 
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A. Randolph was placed under arrest by the Deputy Mar¬ 
shal. who had a warrant for his arrest. 

Q. Did you see the warrant in the custody of the Marshal 
at that time? 

17 A. Yes; I did. 

Q. What happened after that? 

A. We went into a bedroom, w’hich is about the second room 
back in the house. And Randolph was questioned about 
narcotics. 

Q. Questioned by whom? 

A. Sergeant Carper and myself. 

Q. And what did your questions consist of? 

A. W'e asked him if he had any narcotics in the house or in 
his possession. He told Sergeant Carper, or he went to a 
dresser drawer, and he said, “All I have is in this dresser 
drawer.’’ And he took out a small package and gave it to 
Sergeant Carper. 

Q. And did you see the defendant do that? 

A. Yes; I did. 

Q. I show’ you Government’s Exhibit 1 and ask you whether 
or not you can identify that. 

A. This is the package that was turned over to Sergeant 
Carper by Randolph on September 25. 

Q. In the house at No. 1 C Street, Southeast? 

A. Yes, sir. 

Q. How can you identify it? 

A. I identify it by the date 9-25-46 and my initials w’hich 
I placed on the package at that time. 

Q. And is it in the same condition now that it was at 

18 the time you saw it in those premises on September 25? 

A. Yes; it is. 

Q. Were there any stamps on it at that time? 

A. There w’ere none. 

Q. After Government’s Exhibit 1 was turned over to you 
by Officer Carper, what did you do with it? 

A. I took it to the narcotic office; and at a later time weighed 
and sealed the contents in a locked, sealed container, and turned 
it over to Narcotic Agent Bendon. 

Mr. McLaughlin. I believe that is all. 
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18 Cross-examination by Mr. Buckley: 

Q. How did you get into these premises? Your name 
is Vernon? Vernon 0. Trygstad? 

'“A. Yes, sir. 

Q. And on September 25 was your ofi&ce at 426 or 406 Fifth 
Street? 

A. 426 Fifth Street. 

Q. How did you get into these premises? 

A. No. 1 C Street? 

Q. That is right. 

A. We were admitted by Clinton Randolph. 

Q. And did someone knock or ring a bell? How did you 
get through the door? 

A. I believed we knocked on the door. 

19 Q. I show you Government Exhibit- 

Mr. Buckley. Has it been marked? Two? 

Mr. McLaughlin. No. 

By Mr. Buckley: 

Q. I show you this envelope, and do you know whose hand¬ 
writing that is? 

A. That is my handwriting. 

The Court. For the purpose of the record, what are you 
showing to the witness? 

Mr. Buckley. The Government has not marked it. I will 
ask the reporter to mark it Defendant’s Exhibit 1. 

The Court. What is it? 

Mr. Buckley. It is a brown envelope. 

The Court. Very well. 

•»**** 

By Mr. Buckley : 

Q. It says here, “How obtained?” 

A. Yes. 

Q. WTiat does it say? 

A. On the printed form of the envelope, it says “Found by 
H. H. Carper.” 

Q. Did you see the defendant Randolph on the 8th of 
August, 1946, Mr. Trygstad? 

A. Not to my knowledge; no, sir. 
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20 Q. And what was the Marshal’s name you say exe¬ 
cuted the arrest? 

A. I believe his name was Colasandro. 

Q. Colasandro? 

A. Something like that. I don’t know exactly. 

Q. What is this Marshal’s name signed here? 

A. That says McCauley. I don’t know if that is his correct 
name or not. 

Q. You don’t know the Marshal who was with you? Did 
you know him as Colasandro or McCauley? 

A. To the best of my recollection, it is Colasandro. I am not 
sure about that. 

Q. This is your signature, Mr. Trygstad? 

A. Yes, sir. 

Q. And you say you did not see this man on the 8th day 
of August, to your knowledge? 

A. No, I did not. 

The Court. May I look at the envelope? 

Mr. Buckley. Yes, sir [handing it up]. 

By Mr. Buckley: 

Q. Mr. Trygstad, was the front door to these premises 
knocked down at any time while you w’ere there? 

A. No, sir. 

Q. WTien you left the premises, did you leave by the front 
door? 

21 A. Yes, we did. 

Q. And do you recall whether the door was in a work¬ 
ing condition? Did you close it when you left? 

A. Yes, as far as I know. 

Q. This was around two in the morning, or two-thirty— 
something like that? 

A. About two in the morning, yes, sir. 

Q. You say the defendant opened the door, and did your 
party of four or five enter at the same time? 

A. I don’t recall. I believe we did; yes, sir. 

Q. And was there anyone else in the premises, any other 
individual, except the defendant? 
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A. Yes. There was a woman in bed in the bedroom. 

Q. And where was this conversation, between Mr. Carper 
and the defendant? Where did it take place? 

A. In the bedroom. 

Q. So that after he opened the door, everybody went back 
to the back of the house to this bedroom? Is that right? 

A. No; I don’t believe the entire party was in the bedroom. 
I couldn’t say where they all went. 

Q. Did you at any time see the defendant in bed? 

A. No, sir. 

Q. Did you see him get out of bed? 

A. No, sir. 

Q. Or get off the bed? 

22 A. No, sir. He came to the door and opened the 
door. 

Q. And you initialed this small package, did you not, Mr. 
Trygstad? 

A. Yes, I did. 

Q. And where did you initial that, sir? 

A. On the envelope. 

Q. I mean, where were you when you put your initials on it? 
A. I was in Clinton Randolph’s bedroom. 

Q. And that is where Clinton Randolph handed you this? 

A. Yes. 

Q. And were you present when Mr. Bendon initialed this 
package? 

A. Yes, sir, I was. 

Q. Where did that take place? 

A. In the Narcotic office. 

Q. And after the weighing and the sealing, you turned the 
sealed envelope and the contents over to Mr. Bendon? Is that 
right? 

A. That is right, sir. 

Q. That is the last time you saw it? 

A. Yes, it is. 

Mr. Buckley. That is all, sir. 

Redirect examination by Mr. McLaughlin : 

23 Q. When I showed you and you identified Govern¬ 
ment’s Exhibit 1 as the package you received from Offi- 
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cer Carper on September 26, you in turn put that in this brown 
envelope referred to as Exhibit 2? Is that right? 

A. Yes; I did. 

Q. And that was in the presence of Agent Bendon? 

A. Yes. 

Q. And Agent Bendon initialed Government’s Exhibit 1? 
Is that right? 

A. Yes, sir; when he took it from me. 

Q. And then you sealed this envelope? 

A. Yes, sir. 

Q. And turned it over to Agent Bendon? 

A. Yes, sir. 

Mr. McLaughlin. That is all. 

The Court. You may step down. 

* * * « * 

Louis R. Screen, called as a witness by the United States, 
and being first duly sworn, was examined and testified as 
follows: 

Direct examination by Mr. McLaughlin : 

Q. Your full name is what. Officer? 

A. Louis R. Screen. 

24 Q. And you are a member of the Metropolitan Police? 
A. I am. 

Q. And were so on September 25 of last year, 1946? 

A. I was. 

Q. Officer, did you have occasion to go to No. 1 C Street, 
Southeast, in the District of Columbia, on September 25? 

A. I did. 

Q. And who did you go there with? 

A. In company with Agent Trygstad, Officer Carper, Agent 
Andrews—I mean. Sergeant Taylor—and Agent Bendon. 

Q. What time did you arrive at those premises? 

A. Around two-thirty. 

Q. Two-thirty? 

A. Yes. 

The Court. Two-thirty p. m.? 

The Witness. A. m. 

By Mr. McLaughlin: 
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Q. What happened at the time you arrived there, Officer? 

A. We were admitted by the defendant, and went into the 
back room. Sergeant Carper questioned him. 

Q. Did you hear Sergeant Carper question him at that 
time? 

A. I did. 

Q. Can you recall what Detective Carper said to the 

25 defendant? 

A. And there was one other person with us, the mar¬ 
shal who placed him under arrest. He had a warrant with 
him. 

Sergeant Carper asked him if he-had any narcotics. 

Q. Who? 

A. The defendant. 

Q. That is, Clinton Randolph, the defendant here? 

A. Yes. 

Q. And what did the defendant, Clinton Randolph, say in 
response to Sergeant Carper’s question? 

A. First he said he didn’t have any. And Sergeant Carper 
asked him again, and he gave up the narcotics he had. 

Q. Did you see him give Sergeant Carper some narcotics? - 
A. Yes. 

Q. Did you see where they came from? 

A. He got them out of a drawer. 

Q. Who got them out of a drawer? 

A. Clinton Randolph. 

Q. I show you Government’s Exhibit 1 and ask you whether 
or not you can identify it [handing the exhibit to the witness]. 
A. Yes. 

Q. And you identify that as what. Officer? 

A. As a package received by Sergeant Carper. 

Q. From whom? 

A. From .Clinton Randolph. 

26 Q. And how do you identify it? 

A. By the initials. 

Q. Whose initials? 

A. Sergeant Carper’s and mine. 

Q. Did you put your initials on this package, Government's 
Exhibit 1? 

A. Yes. 
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Q. And where were you at the time you put your initials 
on this package, Government’s Exhibit 1? 

A. At No. 1 C Street, Southeast. 

Q. And that is the home of the defendant? 

A. That is right. 

Q. And was that in the presence of Officer Carper and 
Trygstad and the others who were there? 

A. Yes, sir. 

Mr. McLaughlin. I believe that is all. 

***** 

32 Albert R. Bendon, called as a witness by the United 
States, and having been first duly sworn, was examined 

and testified as follows: 

Direct examination by Mr. McLaughlin : 

Q. Your full name is what? 

A. Albert R. Bendon. 

Q. And you are a member of the Narcotic Squad, the Internal 
Revenue? Is that right? 

A. I am an agent of the Bureau of Narcotics. 

Q. I will show you Government’s Exhibit 1 and ask you 
whether or not you can identify that, Mr. Bendon. 

A. Yes; I can identify this, by my initials. 

Q. And you identify it as what? 

A. As a package that Agent Trygstad had in his possession 
when I first saw it. 

33 Q. And was it turned over to you by Agent Trygstad? 
A. It was, after it was sealed in a lock-sealed, evidence 

envelope. 

Q. I show you Defendant’s Exhibit 1 and ask you whether 
or not that is the envelope you received from Agent Trygstad. 
A. That is. My initials are on it. 

Q. And Government’s Exhibit 1 was inside the envelope? 

A. That is right. 

Q. And it was sealed? 

A. It was. 

Q. And you in turn did what with it? 

A. I subsequently turned it over to Chemist Albert A. Spear. 
Q. When was that? Can you recall? 
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A. October 3, 1946. 

Mr. McLaughlin. That is all. 

The Court. Is there any cross-examination? 

Mr. Buckley. Yes, Your Honor. 

***** 

37 Albert A. Spear, called as a witness by the United 
States and being first duly sworn, was examined and 

testified as follows: 

Direct examination by Mr. McLaughlin: 

Q. Talk real loud so we all can hear you. What is your 
name? 

A. Albert A. Spear. 

Q. And you are a chemist connected with what branch of the 
Government? 

A. Bureau of Internal Revenue. 

Q. And you have been for how long? 

A. Going on 29 years. 

Q. I show you Defendant’s Exhibit 1 and ask you whether 
or not you can identify that. 

A. Yes, sir. / 

Q. And you identify that as what? 

A. A package turned over to me by Agent Bendon. 

Q. And is it in the same condition today that it was when 
it was turned over to you by Agent Bendon? 

A. No, sir. 

Q. And what is the difference in its condition? 

38 A. The seal is broken. 

Q. The seal? By that you mean it is tom at the top? 
A. Yes, sir. 

Q. And it was sealed at the time it was turned over to you? 
Is that right? 

A. Yes. 

Q. I show you Government’s Exhibit 1 and ask you whether 
or not you identify that. 

A. Yes, sir. 

Q. And you identify that as what? 

A. The package that was inside of the envelope. 

Q. The contents of this envelope, Defendant’s Exhibit 1? 
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A. Yes, sir. 

Q, Was that in this envelope at the time it was turned over 
to you by Agent Bendon? 

A. Yes, sir. 

Q. How do you identify that. Doctor? 

A. By the initials and notations I put on there. 

Q. And you are sure it is the Government’s Exhibit 1 which 
you identify as being turned over to you by Agent Bendon? 

A. Yes. 

Q. Did you make an analysis of that? 

A. Yes. 

Q. What was your analysis and what was your result? 
39 A. May I see the envelope, please? 

Q. Sure [handing the envelope]. 

A. That contained heroin hydrochloride and milk sugdr. 

Q. What contained heroin hydrochloride and milk sugar? 

A. This envelope. 

Q. That is. Government’s Exhibit 1? 

A. Yes. 

Q. And that is the envelope and contents turned over to you 
by Agent Bendon? 

A. That is right. 

Q. What analysis did you make, and what was the result 
of the analysis? 

A. The result of the analysis is heroin hydrochloride and milk 
sugar. 

Q. And that is a derivative of what? 

The Court. I didn’t hear you, Doctor. Can you speak a little 
louder? 

The Witness. Heroin hydrochloride and milk sugar, 80 
grains total weight. The actual amount of heroin was 0.59 
grains. 

The Court. Let me get that grain. How much heroin was- 
there? 

The Witness. The actual amount, 0.59 grains. 

The Court. About how many average doses would that 
make? 

The Witness. That depends on the addict. 
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40 The Coxtht. I said “average.” I understand they | 

don’t all take the same. . - | 

The Witness. Well, between a tenth and a twelfth of a grain 
is the dose. | 

The Court. So it would be about five doses, you would say, | 
on the average? ' 

The Witness. Yes. I 

By Mr. McLaughlin: j 

Q. And is that heroin hydrochloride a derivative of opium? ! 

A. Yes, sir. I 

Mr. McLaughlin. I believe that is all. | 

* ♦ ♦ * ♦ j 

42 (The witness left the stand.) ’ | 

Mr. McLaughlin. The Government will offer in | 

evidence Government’s exhibit 1 and rest its case, Your Honor. | 
The Court. It may be admitted. | 

(The package heretofore identified as Government’s Exhibit j 

1 was accordingly admitted in evidence.) 

Mr. Buckley. Your Honor, may we come to the bench? ; 

The Court. Yes, indeed. | 

(At the bench :) i 

Mr. Buckley. For the purposes of the record, in this case, | 
x^Ir. McLaughlin tells me he is abandoning the first three counts. 

(To Mr. McLaughlin:) Is that right? | 

Mr. McLaughlin. That is right. | 

Mr. Buckley. And we are proceeding on the 4th and 5th 
counts. I 

The Court. Yes; that is the Court’s understanding, too. | 

Mr. Buckley. Again, in count 4, Your Honor will see in ■ 

the third line it says “not in the original stamped package and | 

not from the original stamped package.” I am moving for a ; 

judgment of acquittal at this time in respect to that count, on 
the same theory as in the previous case. I know what Your 
Honor’s ruling is; but I am doing it for the purposes of the I 

record. ! 

The Court. Yes. But I am going to state, for the ! 

43 purposes of the record, that on further study of this 
question I have reached the conclusion that this is the 

✓ ' 
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correct statement, and that the use of the word ‘^or” would be 
incorrect, for the following reason: The statute provides that it 
is unlawful to dispense narcotic drugs, except in the original 
stamped package, or from the original stamped package. That 
means you can dispense narcotic drugs legally in either one 
of two ways. 

Mr. McLaughlix. That is it. 

The Court. You can dispense in the original stamped pack¬ 
age, by delivering the original stamped package, or you can 
dispense it from the original stamped package, namely, you 
can take it out, you can take a part of it out of the original 
stamped package and dispense that. Either one of those two 
methods would be legal. 

Therefore it is incumbent, as I see it, on the Government to 
negative the possibility of each of the two lawful methods of 
distribution. 

In other words, the Government must all^e and prove, 
first, that the drug was not dispensed in the original stamped 
package; second, it was not dispensed from the original 
stamped package. 

Mr. Buckley. Not in and not from. 

The Court. Yes; because if they did it in either one of those 
two ways, there would be no violation of law. 

44 Mr. Buckley. And Your Honor then does not think 
that it should be not in or not from? 

The Court. I think if it said “or,” then you would have a 
right to complain, because the Government has to negative 
both. 

Mr. McLaughlin. That is the same argument I gave Judge 
Keech the other day. 

Mr. Buckley. Yes, and Judge Keech agreed with him. 

The Court. Of course, I go further; I think that the harm¬ 
less error rule covers this, because the real test of the indict- 
ment is, does it set forth, in simple language, the essential ele¬ 
ments of the offense? Does it apprise the defendant of the 
charge that he has to meet? So that even if the wrong con¬ 
junction were used, I would say the variance is immaterial. 
But I think “and” is the proper word. 
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When you first presented the problem in another case, Mr. 
Buckley, I wasn’t sure. But I passed the matter on the propo¬ 
sition that the error is harmless. Then after looking into it 
further, I came to the conclusion that grammatically this is die 
correct way to plead. 

I don’t know what the pases hold. I confess I haven’t looked 
at the cases, because it seems to me it is very largely a matter 
of grammar rather than a matter of law. So I am going to 
deny the motion. 

Mr. Buckley. All right, sir. And an exception. Your 

45 Honor. 

The Court. Of course. 

Mr. Buckley. Another thing there- 

(To Mr. McLaughlin:) Have you offered yet Exhibit 1? 

Mr. McLaughlin. Yes, sir. 

The Court. Yes; that is the last thing he did. 

Mr. Buckley. And I am objecting to that. Your Honor, 
on the grounds that the warrant which was sworn to by Agent 
Trygstad should have been sworn to by the informer in the 
case, who had actual knowledge, and not by Trygstad, who only 
had information given to him by the informer—^because on the 
8th day of August Mr. Trygstad says he didn’t see the defend¬ 
ant. And the warrant said on the 8th day of August the de¬ 
fendant sold it to him [indicating], up here, I believe, the 8th 
of August. 

The Court. The 8th of August. 

Mr. Buckley. And if he did sell or did possess on the 8th 
of August, Trygstad didn’t see him. All he knows is what 
Upshaw told him. It is my contention—and again I rely on 
that Schenck case—that the informer is the one who should 
have sworn to the affidavit in this case, and not Trygstad, and 
that the warrant is invalid. I say that the search, which Your 
Honor holds- • 

The Court. Of course, if the arrest is illegal, the 

46 search is illegal. If the arrest is legal, the search is legal. 

Mr. Buckley. One day I had a motion to suppress 
before Your Honor, and Mr. Burke and I have never been clear. 
This man was walking down the street—and Your Honor held 
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that the arrest was illegal—and the agents stopped this man 
and put him into the car; and after they got him in the car they 
asked him what he had on him, and he said “Nothing, and if 
you don’t believe me, search me.” Your Honor ruled first 
that the search was illegal, and we understood after he got in 
the car, he consented. 

The Court. Exactly. 

Mr. Buckley. WTiat I don’t understand is if the original 
arrest is illegal, how can he give consent? He wouldn’t be in 
that car to give consent if he had not been arrested. After 
you ruled the arrest was illegal, I started to close my books and 
go out. 

The CoLTiT. Suppose an officer walks into a man’s house il¬ 
legally, and if he starts to search, that is an illegal search. But 
suppose in spite of the fact that the officer is there illegally, 
the occupant says “Go ahead and search the place, and you 
won’t find anything there,” then he has consented to the 
search. 

Mr. Buckley. I always thought if it was illegal in its origin, 
nothing legal could flow from it. 

The CotTRT. The party can waive the illegality, and 
47 his consent to the search waives it. 

Mr. Buckley. When you knock on the door and the 
I occupant says “Come on in,” and after you get inside, and the 
entry would be legal, he would say “Go ahead and search.” 
But where a man is locked up against his will and put in an 
automobile, that is what I can’t follow. 

The CoLTiT. Of course, if duress is used in obtaining the con¬ 
sent, then the consent is illegal. But even a person in custody 
can give valid consent. And if he says “Go ahead and search 
me”—and I remember that particular case very w’ell—he may 
have thought there wasn’t anything in his pocket, and if they 
w’ould search him and find nothing, they w’ould release him. 

Mr. Buckley. I think Your Honor asked a question that 
hit the nail right on the head, when you asked one of these 
agents “W'hat were you going to do when you stopped this man 
and put him in the car?” And he said they were going to 
take him down to the office and question him. 
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The Ck)URT. That is why I said the arrest was illegal. 

Mr. Buckley. That is what I couldn’t follow. 

The CoLTRT. Because they didn’t know whether they were 
going to retain him in custody. They didn’t feel they had 
proper cause. So the arrest was illegal. But if the man volun¬ 
teered to be searched, that is a search independent of the ar¬ 
rest—unless he showed he was coerced into consenting. 

48 But the consent was voluntary. 

Mr. Buckley. I see. 

The Court. Now, in this case, there are several points that 
I think should be considered, in connection with your motion. 
In the first place, the case to which you refer was a case in which 
the affidavit on the basis of which the warrant issued was 
sworn to on the basis of information and belief, without giving 
the source of the affiant’s information or the grounds of his 
belief. I think clearly an affidavit badly sworn to on informa¬ 
tion and belief, without disclosing how the information and 
belief is acquired, is insufficient for the issuance of a warrant 
of arrest or a search warrant. 

In this case, however, we have an affidavit sworn to on knowl¬ 
edge. The question is whether, with that affidavit before him, 
the committing magistrate, in this case the United States Com¬ 
missioner, was justified in issuing the warrant. If the affidavit 
is sworn to improperly, the affiant is subject to prosecution for 
perjury. But he swears on his knowledge. And the only ques¬ 
tion for me to determine is whether, when that affidavit was 
presented to the Commissioner, it was sufficient for him to 
act on. 

Mr. Buckley. And on the stand he says he never saw this 
man. 

The Court. But the question presented to the Court is 
whether the Commisisoner, on the basis of this affidavit, 

49 properly issued the warrant. If the affidavit was sworn 
on information and belief, it would not have been proper 

for the Commissioner to issue the warrant. 

Mr. Buckley. It isn’t stated on information and belief, but 
that is the only way he could have the knowledge. 

The CoLTiT. I understand. But I have to place myself in 
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the position of the Commissioner. Did he have sufficient basis 
before him on which to issue the warrant? I hold he did. 

Further, a person can derive knowledge from matters that 
w’ould not be admissible in evidence. There are lots of things 
we know in a manner such that they would not be admissible 
in evidence. Still we know it and can swear to it. This agent 
presumably had sent the informer in, as they do, to buy this 
drug from the defendant; and the informer came back, de¬ 
livered the drug to the agent, and said he bought it from the 
defendant—and that is his knowledge. 

But there is still another point. Where w'ould it get us if 
I were to hold this warrant invalid? I would say there was 
still a lawful arrest, because the officers had reasonable grounds 
to believe that the defendant was committing a felony and 
therefore they could have made this arrest without a warrant. 
If they could have made a lawTul arrest without a warrant, the 
legality of the warrant becomes a moot question. 

Mr. Buckley. On this particular date- 

50 The Court. They had knowledge on the 8th of Au¬ 
gust he had violated the law. So they could go in there 
and make an arrest for the violation of law that had occurred 
on the 8th of August. 

Mr. Buckley. There is nothing in the indictment—no date 
such as the 8th of August. 

The Court. Wait. The officers had reasonable grounds to 
believe that on the 8th of August the defendant had committed 
a violation of law', a felony. And, having reasonable grounds so 
to believe, they had a right to enter his premises to make the 
arrest. Having entered the premises and having made the 
arrest, they had a right to search the premises. And my view 
of the law is that on such a search the officers have a right to 
search for anything of a criminal nature, whether or not it is 
applicable to the charge on which the original arrest is made. 

Mr. Buckley. What I was getting at is the question of the 
time. They waited until the 25th of September. 

The Court. I think it is reprehensible for them to wait until 
the 25th day of September to execute a warrant issued on the 8th 
of August. It is reprehensible, but not illegal. 
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Mr. McLaughlin. Of course, the reason they did that, Your 
Honor, is that they didn’t want to reveal their informers. They 
were making raids. 

The Court. I have expressed to the United States 

51 Attorney that that is a reprehensible manner of enforc¬ 
ing the law; but I can only pass on questions of law. 

Mr. McLaughlin. I understand. 

The Court. For example, I consider it reprehensible to 
make a case against a man in April 1945, and then arrest him the 
following March. 

Mr. McLaughlin. That is true. 

The Court. So I am going to deny the motion. 

Mr. Buckley. Yes, sir. 

I understand Mr. McLaughlin said in his opening statement 
that there was a marshal named Constantio, or something. 

The Court. Colasanto. 

(Defense counsel having indicated on a paper to the Court:) 

The Court. Mr. Buckley, I understand they must have in 
the office a deputy who signs returns. That does not have to 
be the.deputy who executed the warrant. 

Mr. Buckley. If a warrant is directed to an officer, that offi¬ 
cer must serve the warrant. 

The Court. Let us see to whom it was directed- 

“To the Marshal of the United States for the District of 
Columbia, and to his Deputies, or any or either of them, or any 
other officer authorized to serve the same.” 

Mr. Buckley. Then that covers it. 

The Court. Yes. 

Mr. Buckley. That is all of my objections I think I 

52 can find. I am going to rest and renew my motions 
again. 

The Court. Motions denied. 

Mr. Buckley. And I am going to submit this without 
argument. 

Mr. McLaughlin. I never do that. I have learned to 
my bitter dismay not to do that, but to at least stand up and 
•say that the Government has outlined the evidence to you and 
the Government has proved those facts, and I am going to ask 
you to find him guilty. 


38 


Mr. Buckley. The reason I am going to do that is that there 
is nothing I can argue to the jury. 

The Court. No ; there is nothing you can argue about. 

Mr. Buckley. No; it is purely a question of law. So I am 
going to submit my end of it, and Mr. McLaughlin will have 

to do whatever he wants to do. 

***** 

53 judge’s charge to the jury 

The Court (Holtzoff, J.). Ladies and gentlemen of the 
jury, the defendant, Clinton Randolph, is charged with a vio¬ 
lation of the narcotics laws, namely, that on September 25,1946, 
he sold, dispensed, and distributed, not in the original stamped 
package and not from the original stamped package, a mixture 
containing a narcotic drug known as heroin hydrochloride, and 
that he also facilitated the concealment and sale of this mix¬ 
ture, knowing it to have been imported into the United States 
contrary to law. 

It now becomes your duty to determine whether the defend¬ 
ant is guilty or not guilty of the charge on which he is being 
tried. 

As you have been informed in other cases, every defendant 
in a criminal case is presumed to be innocent. The burden of 
proof is on the Government to prove the defendant guilty 
beyond a reasonable doubt—not beyond all doubt whatsoever, 
but only beyond a reasonable doubt. A reasonable doubt is 
a doubt based on reason, a doubt for which you can give a rea¬ 
son to yourselves, as its name implies. 

The evidence adduced by the Government is to the 

54 effect that, armed with a warrant of arrest, a deputy 
marshal, two officers of the Metropolitan Police Depart¬ 
ment, and a narcotic agent, entered the defendant’s premises 
and were admitted thereto, and placed the defendant under 
arrest, and questioned him. He admitted that he had some 
narcotics, and produced a small package of narcotics from his 
dresser drawer, and turned it over to one of the police officers. 

This package has been sealed and has remained in the con¬ 
tinuous possession of the officers ever since that time, that is, 
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either the officers or the Government chemist; and it has been 
produced in Court before you. The Government chemist tes¬ 
tified he had analyzed it and that it contained 0.59 grains of 
heroin, sufficient, on the average, for about five doses of the 
drug. 

The narcotic laws deal with the subject of traffic in narcotic 
drugs. Narcotic drugs are defined in the law as opium, cocoa 
leaves, and any compound, salt, derivative preparation thereof. 
Heroin is a derivative of opium and therefore is a narcotic drug 
within the meaning of the law. 

Narcotic drugs, of course, have some legitimate uses for med¬ 
icinal purposes. Therefore the narcotic laws are so framed 
as to make possible legitimate transactions in narcotic drugs, 
but to control them and regulate them in such a way as to pre¬ 
vent illicit and illegitimate traffic in narcotic drugs. So that 
the law’, as one of the means of regulating the legiti- 
55 mate traffic in narcotics and suppressing illegal traffic, 
requires that certain revenue stamps be placed on pack¬ 
ages containing narcotic drugs; and it permits the legitimate 
sale of narcotic drugs only in the original stamped package or 
from the original stamped package. 

The law’ further provides that it shall be unlawful for any 
person to purchase, sell, dispense, or distribute any of the nar¬ 
cotic drugs, except in the original stamped package or from 
the original stamped package or from the original stamped 
package. 

In other words, it is a violation of law, to purchase, sell, dis¬ 
pense, or distribute a narcotic drug, except in the original 
stamped package or from the original stamped package. 

Now, the law does not require the impossible. The law does 
not require direct proof of a purchase, sale, dispensing, or dis¬ 
tribution of the drug. The statute goes on to say the following: 

“The absense of appropriate tax paid stamps for any of the 
aforesaid drugs shall be prima facie evidence of a violation of 
this subsection by the person in whose possession the same may 
be found.” 

In other words, if it is proven that the defendant had pos¬ 
session of this drug, and that while in his possession there 
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were no appropriat€ tax paid stamps for the drug, these 
56 facts constitute prima facie evidence of a violation of 
the statute; and the jury may find the defendant guilty 
on that charge, if it sees fit to do so, without requiring any 
further proof. 

The evidence in this case tends to show that on the night 
of September 25, when the ofi&cers entered the defendant’s 
home, the defendant had a package of heroin in his possession, 
and that it was in a package to "which there were no tax-paid 
stamps affixed. You may find the defendant guilty on the 
basis of this evidence, on the fourth count of the indictment. 

It has been stated to you that this case is being submitted 
solely on the fourth and fifth counts of the indictment. The 
fifth count of the indictment charges the defendant with a 
violation of another statute, also arising out of the same trans¬ 
action. The statute involved in the fifth count is known as the 
Export and Import Act, and provides that if any person fraudu¬ 
lently or knowingly imports or brings any narcotic drug into 
the United States contrary to law, or facilitates the transporta¬ 
tion, concealment, or sale of any such narcotic drug, after being 
imported or brought in, knowing the same to have been im¬ 
ported contrary to law, such person shall, upon conviction, be 
punished by the penalty prescribed by statute. 

Now, the fifth count of the indictment charges the defendant 
with violating that statute, by facilitating the concealment 
and sale of this mixture of heroin, after it had 
57 been imported into the United States contrary to law, 
to the knowledge of the defendant. 

The law further goes on to state that the Government does 
not have to prove every element of the offense as the statute 
analyzes it; but that if the defendant is shown to have had 
possession of the narcotic drug, such possession shall be deemed 
sufficient evidence to authorize conviction, unless the defendant 
explains the possession to the satisfaction of the jury. 

In other words, if you find that the defendant had posses¬ 
sion of this narcotic drug, then from that fact alone you are 
at liberty to find the defendant guilty of a violation of the 
statute, without anything more, unless the defendant either 
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by himself or by some other witnesses explains the possession 
of the drug to your satisfaction. Here there has been no 
attempt to explain the possession of the drug. 

Of course, the law is that unless the Government estab¬ 
lishes beyond a reasonable doubt that the defendant committed 
every element of the offense with which he is charged, the 
jury must find him not guilty. But from the evidence in the 
case, you have a right to find the defendant guilty, beyond 
a reasonable doubt, on the fourth and the fifth counts of the 
indictment. 

Ladies and gentlemen of the jury, I am going to ask you 
to bring in a separate verdict on each of the two counts, 

58 that is, the fourth count and the fifth count of the 
indictment. You will ignore the first three counts. In 

each instance your verdict should be either guilty or not 
guilty. And, as you have been informed heretofore, your 
verdict must be reached by a unanimous vote. 

Now, this is a very simple case, and you should approach 
it as you would any important matter, with the same common 
sense and the same practical approach with which you would 
deal with any other important subject that you have occasion 
to determine in the course of your every-day life. 

(To counsel): Is there anything further? 

Mr. Buckley. Would Your Honor instruct the jury with 
respect to the fact that no inference should be drawn because 
of the fact that the defendant did not take the stand? 

The Court. Yes, sir. 

Under our law, ladies and gentlemen of the jury, a defendant 
in a criminal case has the option w’hether or not he should 
take the witness stand. He has the privilege of taking the 
witness stand if he chooses to do so. Equally, he has the 
privilege not to do so, if he so elects. He is under no obligation 
to testify. 

It is also the law that the jury must not draw any unfavor¬ 
able inference against the defendant from the fact that he 
failed to take the witness stand. So that you must decide 
this case, ladies and gentlemen, on the evidence and 

59 solely on the evidence presented by the Government. 

Ladies and gentlemen of the jury, you may now 
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retire. Upon reaching the jury room you will first select a 
foreman from amongst yourselves and then proceed to arrive 
at your verdict. 

« « * * « 


AFFIDAVIT 

United States of America, 

District of Columbia, ss. 

Before me, Needham C. Turnage, a United States Com¬ 
missioner for the District of Columbia personally appeared 
this day Vernon O. Trygstad, Narcotic Agent, who being first 
duly sworn, deposes and says that on or about the 8th day of 
August 1946, at Washington, in said District, Clinton Ran¬ 
dolph in violation of Sections 1 & 2 Harrison Narcotic Act & 
2 C Nar. Drug Import & Export Act of the Statutes of the 
United States, did unlawfully sell and posses narcotic drugs, 
to wit, herein, contrary to the form of the statute in such 
cases made and provided, and against the peace and dignity 
of the United States of America. Deponent further says thai; 
he has reason to believe and does verily believe that the fol¬ 
lowing are material witnesses to the subject matter of this 
complaint: Vernon 0. Trygstad, Nar. Agt. 

(Deponent’s signature) Vernon O. Trygstad. 

Subscribed and sworn to before me this 17th day of Sep¬ 
tember 1946. 

Needham C. Turnage, 

United States Commissioner, District of Columbia. 

I hereby certify that the within is a true and correct copy 
of the original affidavit. 

Needham C. Turnage, 

United States Commissioner, District of Columbia. 

WARRANT TO APPREHEND 

The President of the United States of America, To the 
Marshal of the United States for the District of Columbia, 
and to his Deputies, or any or either of them: or any other 
officer authorized to serve the same: "WTiereas, Vernon 0. Tryg¬ 
stad, Nar. Agt., has made complaint in writing under oath 
before me, Needham C. Turnage, a United States Commis¬ 
sioner for the District of Columbia, charging that Clinton 
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Randolph, late of the District of Columbia, did, on or about 
the 8th day of August 1946, in said District, in violation of 
Sections 1 & 2 Harr. Nar. Act, & 2 C Nar. Drug Import & 
Export Act of the Statutes of the United States, unlawfully 
commit the offense of Sell & possess narcotics as more par¬ 
ticularly set forth in the complaint attached hereto and made 
a part hereof; contrary to the form of the statute in such cases 
made and provided, and against the peace and dignity of the 
United States of America. 

Now, therefore, you are hereby commanded, in the name of 
the President of the United States of America, to apprehend the 
said Clinton Randolph wherever found in your District and 
bring his body forthwith before me or any other Commissioner 
having jurisdiction of said matter, to answer the said com¬ 
plaint, that he may then and there be dealt with according 
to law for the said offense. 

Given under my hand and seal this 17th day of September, 
A. D. 1946. 


(S) Needham C. Turnage, 
United States Commissioner, District of Columbia. 
Approved: 


United States Attorney, 

District of Columbia. 

♦ * * * ♦ 
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63 District Court of the United States for the District of 

Columbia 

Holding a Criminal Term 

October Term, A. D. 1946 
Grand Jury No. 33,571 

Criminal No. 78069. Vio. Secs. 2553 (a) and 2554 (a), Title 
26, U. S. Code, and Vio. Sec. 174, Title 21, U. S. Code 

United States of America 

V. 

Clinton Randolph, alias Chink Randolph 

[Filed in open court, December 9, 1946. Charles E. Stewart, 
Clerk.] 

The Grand Jury charges: 

On or about the fifth day of August, 1946, within the District 
of Columbia, Clinton Randolph, otherwise j^own as Chink 
Randolph, purchased, sold, dispensed and distributed, not in 
the original stamped package and not from the original stamped 
package, a mixture totaling about two hundred and thirty- 
SLX grains of quinine, milk sugar and a derivative of opium 
known as heroin hydrochloride, of which mixture the heroin 
hydrochloride constituted approximately 0.37 per cent. 

Second Count: 

On or about the fifth day of August, 1946, within the District 
of Columbia, Clinton Randolph, otherwise knowm as Chink 
Randolph, did sell, barter, exchange and give away to William 
Upshaw, a mixture totaling about two hundred and thirty-six 
grains of quinine, milk sugar and a derivative of opium known 
as heroin hydrochloride, of which mixture the heroin hydro¬ 
chloride constituted approximately 0.37 per cent, not in pursu¬ 
ance of a ^Titten order from William Upshaw on a form issued 
for that purpose as provided by law’. 

Third Count: 

On or about the fifth day of August, 1946, within the District 
of Columbia, Clinton Randolph, otherwise known as Chink 
Randolph, and hereinafter called the defendant, facili- 



45 


64 tated the concealment and sale of a mixture totaling 
about two hundred and thirty-six grains of quinine, milk 
sugar and a derivative of opium known as heroin hydrochloride, 
of which mixture the heroin hydrochloride constituted approxi¬ 
mately 0.37 per cent, after said heroin hydrochloride had, with 
the knowledge of the defendant, been imported into the United 
States contrary to law. This is the same heroin hydrochloride 
which is mentioned in the first count. 

Fowrth Count: 

On or about the twenty-fifth day of September, 1946, within 
the District of Columbia, Clinton Randolph, otherwise known 
as Chink Randolph, purchased, sold, dispensed and distributed, 
not in the original stamped package and not from the original 
stamped package, a mixture totaling about eighty grains of 
milk sugar and a derivative of opium known as heroin hydro¬ 
chloride, of which mixture the heroin hydrochloride consti¬ 
tuted approximately 0.738 per cent. 

Fifth Count: 

On or about the twenty-fifth day of September, 1946, within 
the District of Columbia, Clinton Randolph, otherwise known 
as Chink Randolph, and hereinafter called the defendant, facili¬ 
tated the concealment and sale of a mixture totaling about 
eighty grains of milk sugar and a derivative of opium known as 
heroin hydrochloride, of which mixture the heroin hydrochloride 
constituted approximately 0.738 per cent, after said heroin 
hydrochloride had, with the knowledge of the defendant, been 
imported into the United States contrary to law. This is the 
same heroin hydrochloride which is mentioned in the fourth 
coimt. 

George Morris Fay, 

Attorney of the United States in 
and for the District of Columbia. 

A true bill: 

Omer L. Arbuckle, 

Foreman. 
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. Friday, April 18, 1947. 

The Cour^resumes its session pursuant to adjournment; Hon, 
Alexander Holtzoff, presiding: 

***** 

Criminal No. 78069 

United States 
vs. 

Clinton Randolph, alias Chink Randolph 

Come as well the Attorney of the United States, as the de¬ 
fendant in proper person, in custody of the Superintendent of 
the Washington Asylum and Jail, and by his attorney, M. 
Edward Buckley, Esquire; and thereupon it is demanded of 
the defendant what further he has to say why the sentence of 
the law should not be pronounced against him and he says 
nothing except as he has already said; w’hereupon it is con¬ 
sidered by the Court that, for his said offense, the said de¬ 
fendant be committed to the custody of the Attorney Gen¬ 
eral or his authorized representative for imprisonment for a pe¬ 
riod of Sixteen (16) months to Four (4) years, and to pay a 
fine of Fifty ($50.00) Dollars; and thereupon it is considered 
by the Court that the execution of the sentence insofar as the 
fine of Fifty ($50.00) Dollars is concerned be and is hereby sus¬ 
pended; whereupon the Court recommends commitment to 
Lexington, Kentucky. 


\ 
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